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Department for Transport Consultation paper

‘THE RAIL PASSENGERS RIGHTS AND OBLIGATIONS REGULATIONS 2009’

TravelWatch SouthWest

TravelWatch SouthWest (TWSW) was established in 2001 as The South West Public Transport Users’ Forum (SWPTUF) to promote the interests of public transport users in the South West of England government region (comprising the counties of Cornwall, Devon, Dorset, Gloucestershire, Somerset and Wiltshire and the unitary authorities of Bath and North East Somerset, Bournemouth, Bristol, North Somerset, Plymouth, Poole, South Gloucestershire, Swindon and Torbay) – the Forum became a Community Interest Company, limited by guarantee, in August 2005. SWPTUF adopted the trading name of TravelWatch SouthWest in June 2006 and the Community Interest Company changed name to TravelWatch SouthWest CIC in November 2008.

Membership of the TravelWatch SouthWest CIC is open to every ‘not-for-profit’ organisation in the South West England government region whose sole or principal purpose is to represent the users of any public transport service or to promote the development of public transport services – membership is also open to other ‘not-for-profit’ organisations’ in the South West England government region who represent the interests of special and potential classes of public transport users e.g. the disabled or the elderly. TWSW currently has over ninety affiliated organisations.

TWSW, which is a social enterprise company, acts as an advocate for passengers to lobby for the improvement of public transport in the region and works closely with the South West Regional Assembly and with the South West Regional Development Agency – with the dissolution of the former Rail Passengers Committee for Western England in July 2005, TWSW is the sole representative body for public transport users throughout the South West England region. TWSW is currently funded by the South West Councils, South West Regional Development Agency, local authorities and a number of public transport operators. 

ANSWERS TO SPECIFIC QUESTIONS IN CONSULTATION PAPER

This submission focuses on responding to questions seven, eight and twelve:-

7. Do you believe the exemptions in Articles 2(4) and 2(5) should be used? If you think the exemptions should be used, please provide details, giving supporting evidence wherever possible. In particular, we would need details of costs and benefits to domestic rail passengers and operators of not receiving the full benefits and burdens of the Regulation. As far as the Article 2(4) exemption is concerned, we would need this for 5, 10 and 15 years durations respectively. In particular, if the Commission does not object, do you think the exemption in Article 2(4) should be used in respect of charter train operators and other similar services?

TravelWatch SouthWest (TWSW) does not consider that the exemptions in Articles 2(4) and 2(5) should be used.  Regulation 1371/2007 is intended to further the protection of passengers’ rights.  The exemptions permitted by Articles 2(4) and 2(5) originate in an attempt to accommodate the needs of the newer EU member states of central and east Europe as they make the transition to developing levels of consumer protection that are common elsewhere in Europe.  Their situation contrasts with that in the United Kingdom where the Government has said that it wants the UK’s consumer regime to be “as good as any in the world”.

The Secretary of State’s own pronouncements are consistent with an emphasis on strong consumer protection.  In his inaugural major speech he identified the need to improve radically the attractiveness of public transport as one of the three major transport challenges.  

The aim of Regulation 1371/2007 mirrors that of Lord Adonis.  Its recitals emphasise the importance of safeguarding users’ rights and improving the quality and effectiveness of rail passenger services in order to help increase rail’s share in relation to other modes of transport.  It then makes the point that the Commission’s Consumer Policy Strategy 2002-2006 set the aim of achieving a high level of consumer protection in the field of transport in accordance with Article 153(2) of the Treaty and that since the rail passenger is the weaker party to the transport contract, passengers’ rights in this respect should be safeguarded.  The use of exemptions is clearly not consistent with the aim of enhancing rights.

There are good business reasons for ensuring that consumers’ rights are promoted effectively.  The Government’s statements on its consumer policy point out that a fair deal for consumers is good for business.  The members of TWSW therefore expect the Department to take every opportunity to ensure that, where the Regulation leaves room for interpretation, policy is guided by the need to secure the highest level of consumer protection for rail passengers and that the exemptions are not exercised.

The former DTI’s response to the European Commission’s consultation in 2007 on its current Consumer Policy Strategy, UK Reflections on an EU Consumer Strategy, expressed the UK’s position with clarity:

“The UK supports the development of a bold consumer strategy at EU level. The EU needs to reconnect with its citizens and a focus on maximizing consumer welfare is probably the best way of achieving greater impact and visibility. The European consumer benefits from open, competitive markets so the first task is to deliver these through effective use of Single Market and competition powers. Strong promotion of the consumer interest is a way of demonstrating that the benefits of open markets need not be delivered without ensuring the protection of individuals against exploitation. A robust European role is needed to ensure that consumer protection is effective in a Single Market context and does not create barriers to trade. As long as action is taken in accordance with better regulation principles it will maximise the competitive response of European business as a whole.”  

This formal UK position should guide its response to the implementation of rail passengers’ rights.  Exemption does not promote the consumer interest.

It is also apparent that a decision to exercise the exemptions available under Article 2(4) and 2(5) would sit uneasily with the Government’s PSAs, particular PSA 15 which endeavours to address Fairness and Opportunity for All.  A system of passenger rights where there is easy read-across and consistency between the services covered is more likely to be understood by passengers than systems that vary between one another; this would afford better consumer protection especially for the more vulnerable members of society who may be less familiar with, or confident in, exercising their rights.

The Consultation Document properly observes the argument that derogation for non-international rail services within the UK would introduce additional complexity and mean that passengers on the same trains but with different destinations or the same destination but different ticket types may have different rights.  This would also occur wherever two stations were served both by services where the “urban, suburban and regional” definition is not applicable (for example, the majority of long distance services) and by those “urban, suburban and regional” services which would remain exempted from the regulation.  Imagine the impact at Peterborough, Reading or Birmingham New Street where passengers may be faced unwittingly with different classes of service for identical journeys.  This is a recipe for confusion and the consequent erosion of consumer protection.  

There is also a welfare argument that needs to be addressed.  Poor rail performance has a damaging impact on the economy.  In a study for the Strategic Rail Authority Passenger Rail Services & Economic Performance, in 2003 OXERA and Mott MacDonald estimated the total annual disutility of poor rail performance at between £2.2 billion - £2.5 billion at the then current prices – equivalent to two thirds of annual ticket sales.  The report described this as, arguably, a ‘conservative’ estimate since it did not take account of some external effects such as the impact on business meetings.  It estimated that if each train operator were to reproduce its best year of performance total disutility would fall by £900 million annually.  

There are clearly other ways of appraising the cost of delay and cancellation.  The DfT’s own Transport Analysis Guidance - TAG Unit 3.5.6 - provides useful guidance on valuing time per person, citing a market value of working time per rail passenger of £36.96 per hour in 2002 values and prices, and a market value of non-working time per person of £5.04 for commuters and £4.46 for others (with the caveat that the value of non-working time spent waiting for public transport is two and a half times higher at £12.60 and £11.15 respectively).  It is possible to use this data along with that from ORR’s National Rail Trends to make an indicative calculation of the market value to rail passengers of delays of more than one hour on the basis of ATOC’s recognition that 0.3% on long distance and of London & South East trains and 0.02% of regional trains are delayed by more than an hour.  By taking account of the fact that just over 50 billion passenger kilometres were travelled on franchised rail services in 2008-9 and assuming an average distance travelled of 50kph per hour we can identify a market value just to rail passengers (i.e. excluding any external costs) of delays of more than an hour of somewhere between £33 million and £111 million in 2002 prices and values.  

Three points arise from this analysis:-

First, poor rail performance places a heavy burden on individuals, society and the economy.  Thus there is a significant welfare cost to be considered as well as the cost to passengers.  

Secondly, since train operators can achieve better performance, thereby reducing the total disutility by a significant amount, it is only right that the industry should bear the welfare costs of those aspects of their poor performance that are under their control rather than pass them on.  

Thirdly, as demonstrated by the performance incentive scheme provided for under Section 8 of the Track Access Contract which incentivises Network Rail’s to minimise delays and cancellations - in 2008/9 Network Rail became a net beneficiary to the extent of £18m compared to the costs of £14m that ORR had anticipated it would incur – performance incentive schemes can work to the public benefit.  The application of Regulation 1371/2007 without the exemptions available under Article 2(4) and 2(5) is likely to provide the industry with useful performance incentives whilst allocating responsibility for the welfare impact of poor performance where it properly belongs.

There is a further consideration: Britain is seen within the EU as one of the pioneers of market opening.  EU policy has long accepted that effective protection of passengers’ rights is a necessary element of this process.  Germany, the Netherlands, Sweden and Belgium are amongst those member states that have indicated their plans to implement Regulation 1371/2007 without making use of the derogations.  It cannot be in the wider interest of the United Kingdom for it to be seen to opt for exemptions that were intended originally to accommodate the likes of Bulgaria, Romania and those other new member states with vulnerable public finances and a planning legacy that was largely impervious to the disciplines of market economics.

8. We believe that if an exemption is used, it will be possible to define the classes of services to which it applies. If you are of the opinion that an exemption should apply only to certain services, do you have comments as to the legal criteria to be used to define the scope of the exemption? For example, in respect of charter train operators, two possible criteria which might be used for the definition are: the fact such services are demand-led, and the fact they are outside published timetables.

It is not clear to the members of TWSW that an attempt to define all services within Great Britain as domestic services (as, for example, is envisaged under Option 5) would succeed.  Article 3 of Directive 91/440/EEC provides definitions for “urban, suburban and regional services” which, although not particularly clear, would appear to preclude inclusion of inter-regional services.

TWSW agrees with the suggested criteria for excluding charter train services.

12. A draft Impact Assessment accompanying this consultation document is at Annex C. This has been prepared largely on cost estimates provided by the Association of Train Operating Companies. Are there any additional costs or benefits that you feel have not been reflected in the draft Impact Assessment? In particular, the Department seeks information from respondents on the potential benefits and costs to passengers so that the Department is able to monetise the benefits and costs.

TravelWatch SouthWest has major reservations about some of the assumptions, facts and calculations reflected in the draft Impact Assessment. As noted on the response to Question 7, above, TWSW considers that the draft suffers from a particularly serious set of omissions: namely, the failure to take account of and assess the welfare impact on individuals, society and the economy of poor rail performance, particularly given the proven success of performance incentive schemes in rail industry management in Britain and, having taken account of this success, the case for adoption of a ‘delayer pays’ principle, analogous to ‘polluter pays’. 

TWSW considers that the Summary of Estimated Costs for Items with Optional Exemptions does not withstand intelligent scrutiny.  For example:

· ATOC calculates the costs of Abandoned Journeys as likely to be between £1m and £9m.  The National Conditions of Carriage currently give passengers the right to a full refund if the train that the passenger plans to catch is delayed or cancelled and, as a result, the passenger decides not to travel.  The marginal additional cost to ATOC therefore can only arise from passengers who start their rail journey and then decide to abandon it en route.  Even with any costs then arising – and it is hard to believe that 15-50% of passengers affected would fall in to the category of those making a claim for refund on a journey they decided to abandon once it had been started – ATOC appears to make no attempt to offset any existing compensation paid in such circumstances against this cost. 

· ATOC suggests that the marginal additional cost of compensating passengers in cash rather than vouchers will cost between £4.1m-£7m.  It is unclear as to why ATOC believe that all passengers would wish to opt out of payment in the form of vouchers.  Given their acknowledgement that the present voucher refund system is revenue generative for the industry, it is reasonable to assume that there would be a financial case for the industry to provide incentives to passengers to opt for vouchers rather than insist on cash.  It is also not clear on what grounds ATOC is basing its assumptions about up-take.  Observation of passengers on severely delayed First Great Western trains between London and the far South West suggests that only a small minority is aware of the circumstances in which they may be entitled to compensation under FGW’s Passenger Charter or of what they should do to obtain it.  Compensation information is not actively promoted by train staff (in contrast to DB ICE services in Germany) and, given the emphasis that ATOC places on the share of revenue that is accounted for by delay to long distance services (around 87%), there must be doubt about the validity of ATOC’s estimate.  

· On the basis of ATOC’s assumptions, the cost of Refreshments which are to be provided on trains or at stations with refreshment facilities where there is a delay of more than 60 minutes works out at between £10.50 and £28.33 per passenger delayed.  This is not credible, even when no allowance is made for the fact that a large proportion of passenger kilometers are travelled on trains or using stations that have no such facilities anyway.  Again, the calculation appears also to make no allowance for the present compensatory arrangements.  On FGW this currently includes the provision of complimentary non-alcoholic drinks when a train is delayed by more than 60 minutes.  

· The marginal additional cost of applying the provision under Article 7(4) of the CIV Uniform Rules concerning the transferability of tickets is claimed by ATOC as being likely to cost between £20m and £80m.  Under the CIV rules the ticket is only transferable if it has not been made out in the name of a specific passenger and if the journey for which it was issued has not begun.  Quite apart from a natural suspicion of the very range between the cost of the low and high estimates (£60 million or a potential variance by a factor of 4) there is little evidence to sustain the credibility of either of ATOC’s estimates.  The comprehensive Ticketless-Travel Survey relating to the South Central franchise and published by the DfT in October 2009 shows extremely low levels of irregularity relating to transfer of tickets (see http://www.dft.gov.uk/pgr/rail/passenger/franchises/southcentralfranchise/).  Independent research does not appear to justify anything approaching even the lowest estimate of this cost, quite apart from the separate issue as to whether this Article would do anything other than legitimize a situation that is currently not open to practical policing.  (How can an operator know if someone passes the unused return portion of a ticket to someone else for use during its period of validity?)  

Passenger Focus’s research provides compelling evidence of the importance of addressing passengers’ frustration with the way that the industry deals with delay and cancellations – see, for example National Passenger Survey, Spring 2009, which demonstrates that the way in which train companies dealt with delays leads in the identification of drivers of passenger dissatisfaction, being greater than all other drivers combined.  The Government cannot afford to be seen to be dragging its feet in extending the passenger rights’ protections of Regulation 1371/2007 to domestic services, particularly given the published ambition of its consumer policy statements and the example being shown by a number of the other more developed states in North West Europe.
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