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13th April 2009.

Laura Teale
Buses and Taxis Division
Department for Transport
Zone 3/11
Great Minster House
76 Marsham Street
London
SW1P 4DR
Email: laura.teale@dft.gsi.gov.uk
Dear Ms Teale,
CONSULTATION ON PROPOSED REGULATION ON BUS & COACH PASSENGERS’ RIGHTS

TravelWatch SouthWest

TravelWatch SouthWest (TWSW) was established as a sub-committee of the Rail Passengers’ Committee for Western England as the South West Public Transport Users’ Forum (SWPTUF) in 2001.  It was created under Section 76 of the Railways Act 1993, as amended by the Transport Act 2000, to promote the interests of public transport users in the South West of England government region (comprising the counties of Cornwall, Devon, Dorset, Gloucestershire, Somerset and Wiltshire and the unitary authorities of Bath and North East Somerset, Bournemouth, Bristol, North Somerset, Plymouth, Poole, South Gloucestershire, Swindon and Torbay).  Following enactment of the Railways Act 2005, which abolished the regional committees of the Rail Passengers’ Council, the Forum became a Community Interest Company, limited by guarantee. SWPTUF adopted the trading name of TravelWatch SouthWest in June 2006 and the Community Interest Company changed name formally to TravelWatch SouthWest CIC in November 2008.

Membership of the TravelWatch SouthWest CIC (TWSW) is open to every not-for-profit organisation in the South West England government region whose sole or principal purpose is to represent the users or potential users of any public transport service or to promote the development of public transport services.  Membership is also open to other not-for-profit organisations’ in the South West England government region that represent the interests of special and potential classes of public transport users e.g. the disabled or the elderly.  TWSW currently has over ninety members.

TWSW, which is a social enterprise company, acts as an advocate for passengers and potential passengers seeking improvement of public transport in the region.  It works closely with the South West Regional Assembly and with the South West Regional Development Agency (who we advise on public transport issues). TWSW, which undertakes consultancy and public information activities, also receives funding from the South West Regional Assembly, South West Regional Development Agency, local authorities and a number of public transport operators. 

This response to the consultation paper is based on consideration of the proposed Regulation by members of the board of TravelWatch SouthWest following advice from member organisations and also on discussions that have taken place at the twice-yearly General Meetings of TWSW which have regularly received reports on the Commission’s progress with proposals to protect passengers’ rights; TWSW is engaged in that work through its active membership of the European Passengers’ Federation.  The most recent discussion took place at a TWSW General Meeting that was attended by more than one hundred regional delegates in early March.  At this meeting the Managing Director of a leading regional bus operator outlined his industry’s concerns about the alleged implications of the proposed Regulation.
General Observations:

1. TravelWatch SouthWest welcomes the Regulation on passenger rights and obligations.  It has been involved in the development of the Regulation over a number of years, both directly and through its work as an active participant in the European Passengers’ Federation.  TWSW has worked closely with the policy team at Passenger Focus and broadly endorses that organisation’s response to this consultation. 

2. We note that the European Commission’s Consumer Policy Strategy 2002-2006 set the aim of achieving a high level of consumer protection in the field of transport; we are pleased by the way in which this is reflected in sections 2 and 3 of the Explanatory Memorandum that accompanies the Commission’s proposals and, more particularly, the acknowledgement in section 1 that passengers using this mode of transport tend to be more vulnerable and, implicitly, the weaker party to the transport contract making it even more important to safeguard passengers’ rights.
3. It is important that the proposed Regulation should reflect the aim to establish a high level of consumer protection in a way that is consistent with the UK Government’s current statements of consumer policy.  The Government says that it wants the UK’s consumer regime to be “as good as any in the world” and that it has set itself a “target of reaching the level of the best”.  It is for this reason that we expect the UK Government to insist that the final document should be both comprehensive and unambiguous in furthering the interests of passengers.  (This is an argument that we have made previously to the Department in connection with EU Regulations relating to the transposition into national law of the related Regulation (EC) No 1371/2007 on rail passengers’ rights and obligations and which we believe that the Department has endorsed.)  While we would not wish to see unnecessary burdens placed on the bus and coach industry we do consider that policy consistency requires that the opportunity provided by the Regulation to ensure the highest level of protection for UK bus and coach users should not be lost.  As the Government has pointed out in its statements on consumer policy more generally, a fair deal for consumers is good for business.  We would therefore expect the Department to take every opportunity to ensure that, where the Regulation leaves room for interpretation, policy is guided by the need to secure the highest level of consumer protection for passengers.

4. We have some concerns that the drafting of the proposed Regulation reflects the origins of the Commission’s thinking, namely a concern that was primarily focussed on international coach travel.  This is evidenced, for example, by the odd statistics that appear in the second paragraph of section 1.2: bus and coach travel throughout the EU clearly accounts for many times the number of journeys cited.  As a consequence of their relatively late inclusion to this proposed Regulation there are points at which the needs of bus travellers do not seem to be addressed adequately.   We understand this to have been picked up by the European Parliament’s Committee on Tourism & Transport and to have influenced some of the detailed amendments proposed by the Committee at the end of March 2009 in reviewing the proposed Regulation.  We support the totality of those amendments.

5. We are aware that some of the major transport groups and the trade organisations are seriously concerned about the potential impact of the proposed Regulation, particularly in relation to the alleged viability of more marginal services.  We have looked at some of the most widely cited objections – for example those relating to the liability of operators for unattended personal possessions – and are struck that the professional publicists and lobbyists may have taken inadequate time to study the detail of the proposed legislation or have attempted to spread canards that have no basis in the drafts.  We consider that it would be unfortunate were these well-resourced organisations to succeed in shifting the debate against the interests of passengers and look to the Department to test rigorously the justification of such claims from the text of the proposed Regulation.
Response to Questions:

Chapter I: General provisions

Question 1: Do you have any comments on the proposed definitions set out in Article 3 of the proposed Regulation? Please explain your reasons.
1. We object strongly to the inclusion of the words “and for which at least one reservation was made” at the end of Article 3.11.  Their inclusion would appear to negate the potential application of the proposed Regulation to the majority of bus journeys.  We suspect that this was a drafting error, reflecting the origins of the proposed Regulation as concerned solely with international coach travel.
Question 2: Do you have any comments on the proposed scope of the Regulation, in particular should:

· all urban, suburban and regional services (i.e. local bus services) be excluded from the scope of the Regulation, regardless of whether they are provided under a public service contract or not; 

· international short-distance services that are effectively local bus services be exempt? Please explain your reasons. 
1. We attach importance to the general principle that the rights of all passengers should be protected, irrespective of the mode of public transport being used.  We consider that it is important that any system for the protection of passengers’ rights should be easily understandable and straightforward for passengers.  A broadly uniform set of rights and procedures is most likely to satisfy this requirement.

2. We do not consider that it is right to exclude urban, suburban and regional services from the scope of the Regulation although we do accept that the amendment to the proposed Regulation adopted by the European Parliament’s Committee on Tourism & Transport may provide an adequate solution.  This proposes that Member States may exempt urban, suburban and regional transport from the provisions of this Regulation if they ensure that its objectives are met through alternative regulatory measures, taking into account the objective specific characteristics of urban suburban and regional transport, while providing for a comparable level of passenger rights to that required in this Regulation.  
3. Apart from the question of principle, there are practical reasons in favour of the establishment of a comparable system of passenger rights for all bus and coach passengers.  On many routes a vehicle may be providing diverse services for the passengers using it at any one time.  For example, in Cornwall long-distance coach services provided by National Express also provide stage carriage services.  It would not be sensible for passengers sitting alongside one another to have varying levels of passenger rights.  Likewise, many services linking urban conurbations in the UK with their rural hinterlands also provide local stage carriage services for passengers within the conurbation.  Again, it would be vexatious is different passengers on the same vehicle were to have different rights and varying levels of protection.
4. This exemption, if allowed, would have an uneven impact on services outside London. Taken as a whole the proportion of services operated on a commercial basis is usually agreed to be about 75% to 80%. However in a rural area such as Cornwall this balance changes substantially, such that approximately 40% of the network (by mileage) is operated on contract to the local authority. Coupled with the fact that such routes  tend to be less frequent (hourly would be a good level of service) and that, unlike an urban area, there are rarely rural corridors served by more than one route, one missing journey can have a disproportionate impact in comparison to an urban setting. 
5. We can accept that there may be a case, on the grounds of proportionality, for exempting operators of services from the need to make payments in compensation where relatively small sums of money are involved – remembering always that what may seem a trivial sum to one person may seem significant to another.  However, should this happen it is vital that a record should be maintained and reported publicly of such instances and that provision should be made for those responsible for enforcement of passengers’ rights to challenge any operator where there appears to be evidence of poor service provision.
Question 3: Do you see the requirement for passengers to be issued with a ticket to be entitled to the rights under the proposed Regulation causing any problems? Please explain your reasons.
1. It is not clear to us as to how paper network ticketing might be dealt with.  There are many examples of this type of ticketing including in the South West, for example, the Plymouth Green Travel Pass, the Wiltshire Rover and the various Stagecoach Rider tickets, including the Megarider Gold.  If the ticket is not for a designated route and journey time this could lead to all sorts of arguments and disputes.
Question 4: Do you see any problems being caused by the requirement for operators to provide non-discriminatory contract conditions and fares? Please explain your reasons.
1. No comment
Chapter II: Liability of operators with regard to passengers and their luggage

Question 5: Do you have any comments on the Commission's proposals regarding liability, in particular should:

· an operator be prevented from contesting damages up to EUR 220,000 (£209,550 * ), unless the passenger was at fault; 

· an operator be required to provide advance payments of damages prior to liability being established; 

· an operator be relieved of the liability if the accident is as a result of actions of a third party (as currently drafted they could only try and seek redress against the third party through the courts); and 

· maximum compensation limits be set for loss or damage to hand luggage, and are the current limits proposed appropriate. Please explain your reasons. 
1. We support the Commission’s proposals and would argue that experience from the application of EU Regulations relating to the liability of airlines under Regulations (EC) 261/2004 and (EC)  889/2002 (currently being reviewed by the Commission) with regard to passengers and their luggage has high-lighted the importance of regulatory arrangements that ensure that people are compensated quickly for loss and damage that is not their fault, irrespective of where technical responsibility may lie – see, for example, the recent work of the Air Transport Users’ Council on compensation payments to passengers for mishandled baggage which appears to have influenced current Commission thinking.
Question 6: Do you think passengers are already adequately covered for personal and property damage under existing European legislation on motor insurance? Please explain your reasons.
1. We are aware of many claims categorised as “step accidents” which covers a wide range of accidents from someone tripping as they board the bus to being flung forwards as the bus slows for their stop (due to an event within or outside of the bus driver’s control). It is our clear impression that bus companies will always try to avoid liability.  We have been impressed by the fact that at least one operator in our region has found that investment in the installation of CCTV has lead to a significant reduction in claims, and consequently of insurance premia, whilst also providing passengers with an environment in which they feel more secure. 
2. We consider that passengers should be compensated quickly for loss or damage that is not their fault and that they should be protected from the effect of protracted disputes about culpability between operators and third parties.
Chapter III: rights of disabled persons and persons with reduced mobility

Question 7: Do you have any comments on the Commission's proposals regarding disabled people and people with reduced mobility, in particular those that:

· prevent operators, their ticket vendors and tour operators, from refusing to accept a reservation, issue a ticket, or board a passenger on the grounds of disability or reduced mobility; 

· require operators to produce non-discriminatory access rules that apply to the transport of disabled persons and people with reduced mobility; 

· require operators and terminal managers to provide assistance particularly with regards to the requirements set out in Annex I and II; and 

· require operators to pay unlimited compensation where wheelchairs or other mobility equipment is lost or damaged and, if necessary, for a replacement to be quickly provided. Please explain your reasons. 
1. We have some concern about the apparent inter-changeability in Chapter 3 of the terms ‘disabled persons’ and ‘persons of reduced mobility’.  The latter term, which is more inclusive, is well-established in EU law and accepted by the UK’s DPTAC.
Chapter IV: Operator obligations in the event of disrupted travel

Question 8: Do you have any comments on the Commission's proposals regarding operator obligation in the event of disrupted travel, in particular:

· the provision of alternative transport services, or if that is impractical, to be informed of alternative transport services provided by competitors, and the proposed compensation levels; 

· the requirement to provide information in the event of delay; and 

· should a distinction be made between factors within and outside of an operator's control. Please explain your reasons. 
1. We consider that service operators and transport authorities generally should be encouraged to provide much better information when travel is disrupted.  We note the work that is taking place on a Technical Standard for Interoperability on Passenger Applications’ Telematics under the auspices of the European Railway Agency and would encourage the Commission and its related organisations to pursue the development of a standard sub-system interface that, in due course, could be used by service providers and others throughout Europe to provide for public transport users something that is as user friendly at systems such as Tom-Tom for private vehicle users.  We would like to see a timetable established by the EU for achieving a step-change in information provision for public transport users.  
2. While a breakdown is clearly the operator’s fault, penalising the operator for the effects of heavy traffic is unreasonable if this is unpredictable. There needs to be a mechanism to pass the cost of any financial penalty imposed to the relevant highway authority. Local highway authorities also tend to have responsibility for the provision of bus stop infrastructure such as bus stop flags and timetable frames to enable operators to advertise contact numbers. If there is to be a penalty for the lack of this information who foots the bill?
3. It also needs to take into account the knock on effects of events which are deemed to be outside the operator’s control. For example, outside London, two, or more, bus services may interwork (and frequently do) such that one bus works route A followed by a journey on route B followed by another journey on route C, before returning to route A. If the journey on route A is substantially delayed due to an accident, is the effect on route C the result of an “exceptional circumstance” (i.e. where does the operator’s liability begin)?

Chapter V: Information for passengers and handling of complaints

Question 9: Do you have any comments on the Commission's proposals regarding information for passengers and handling of complaints? Please explain your reasons.
1. We consider that service operators and transport authorities generally should be encouraged to provide much better information when travel is disrupted.  We note the work that is taking place on a Technical Standard for Interoperability on Passenger Applications’ Telematics under the auspices of the European Railway Agency and would encourage the Commission and its related organisations to pursue the development of a standard sub-system interface that, in due course, could be used by service providers and others throughout Europe to provide for public transport users something that is as user friendly at systems such as Tom-Tom for private vehicle users.  We would like to see a timetable established by the EU for achieving a step-change in information provision for public transport users.   

2. Complaints can go astray (either in the electronic ether or the terrestrial sorting office). Perhaps there needs to be some form of acknowledgement issued by the operator to start this process?  Also, the qualifying complaint period of one month seems unduly restrictive.  For comparison, the Bus Appeals Body currently has a three month cut off for appeals – see http://www.busappealsbody.co.uk/howWeWork.html#e

Chapter VI: Enforcement and national enforcement bodies
1. We consider that the national enforcement body should accommodate two considerations: first, it must comprise people with an actual, practical knowledge of the needs and expectations of ‘ordinary’ passengers.  Secondly, in light of the cross-modal origins of the Commission’s proposals for the improvement of passengers’ rights in the EU, it is important that cross-modality should be reflected in any system of enforcement of enforcement nationally.   
Yours sincerely,

Christopher Irwin,
Chair
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